
 

Appendix P 

USFWS Letters 



Amy Dutschke, Regional Director 
Bureau oflndian Affairs, Pacific Region 
2800 Cottage Way 
Sacramento, Cali fornia 95825 

Dear Ms. Dutschke: 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

Southwest Region 
501 West Ocean Boulevard, SUile 4200 
Long Beach, California 90802-421 3 

July 18,2011 In response ref<:r to: 
2010/06482 

Thank you for your letter of December 1, 20 I 0, requesting initiation of consultation with 
NOAA's National Marine Fisheries Service (NMFS) pursuant to section 7 of the Endangered 
Species Act of 1973 as amended (ESA), and the Essential Fish Habitat (EFH) provisions of the 
Magnuson Stevens Fishery Conservation and Management Act (MSA) for the proposed fee-to
trust conveyance and subsequent development of the Cloverdale Rancheria of Porno Indians' 
Resort Hotel and Casino project on 69, 77± acres near the City of Cloverdale in Sonoma County 
California. These consultations pertain to a Bureau of Indian Affairs, U.S. Department of the 
Interior (BIA) proposed fee-to- trust conveyance of six parcels of real property totaling 
approximately 69.77 acres. The fee-to-trust conveyance of the 6 parcels is proposed by BIA on 
behalf of the Cloverdale Rancheria ofPomo indians (Tribe). The property is proposed by the 
Tribe for fee-to-trust conveyance for deve lopment of a Resort Hotel and Casino on the proposed 
parcels. 

NMFS staff has reviewed the Cloverdale Rancheria o f Porno Indians Fee-to-Trust Conveyance 
and Resort Casino Draft Environmental Impact Statement (DEIS) (Environmental Science 
Associates, August 20 10) and the Biological Assessment prepared for the BIA (Environmental 
Science Associates, March 2009). NMFS staff visited the site and walked the property and 
stream channels on February 22. 20 11 , and has reviewed the additional hydrological reports we 
requested at that time, which were received April 19, 201 1 (Hydrometrics. April 20 11 ). 

The project proposal includes construction ofa two story, 2 11 ,445 square foot Casino and 
support services building, a 287,000 square foot Hotel complex of up to four stories tall , a two 
story, 48,600 square foot Convention Center, a 28,100 square foot Entertainment Center 
building, and a 20,000 square foot Tribal Government Administration building. Approximately 
3,400 parking spaces would be constructed, including a parking garage structure up to five 
stories above ground level and surface parking sites, Ancillary components of the project 
include the drainage system, water supply, wastewater services, driveways, fire protection and 
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law enforcement for the project site. Both the water supply system and waste water treatment 
will either be provided privately onsite or in partnership with the City of Cloverdale Municipal 
water supply and wastewater treatment facili ties . 

Endangered Species Act (ESA) 

Available information indicates that ESA listed species of the following Distinct Population 
Segments [DPS] or Evolutionarily Significant Units [ESU]) may occur near the project site: 

California Coastal Chinook salmon ESU (Oncorhynchus tshawytscha) 
Threatened (June 28,2005,70 FR 37160) 
Designated critical habitat (September 2, 2005 , 70 FR 52488) 

Central California Coast (CCe) coho salmon ESU (Oncorhynchus kisutch) 
Endangered (June 28, 2005; 70 FR 37 160) 
Designated critical habitat (May 5, 1999; 64 FR 24049) 

Central California Coast stcclhcad DPS (0. mykis.\) 
Threatened (January 5, 2006; 71 FR 834) 
Designated critical habitat (September 2, 2005; 70 FR 52488) 

The project site is in the upper reach of the Alexander Valley and bounded on the eastern side by 
the Russian River which is designated critical habitat for the three species listed above. Chinook 
salmon and steelhead are known to migrate, spawn and rear in the river in the upper Alexander 
Valley. Coho salmon distribution in the Russian River is not currently known to extend above 
Dry Creek, a tributary that joins the Russian River downstream of Alexander Valley, just below 
the city of Healdsburg, nearly 30 miles downriver. The six parcels of the project site are 
bisected by a tributary to the Russian River, Porter Creek, and bounded on the southern side by a 
tributary to Porter Creek, named Coyote Creek. Steelhead are known to spawn, migrate and rear 
in these two creeks. Chinook salmon and coho salmon are not known to utilize these two creeks, 
nor are they expected to due to the small size of the creeks. Porter Creek thn;mgh the project site 
is an ephemeral stream, going dry in the late spring through fall period. Coyote Creek is a spring 
fed stream which maintains surface flow to near the confluence with Porter Creek throughout the 
year and supports rearing steel head year round. 

NMFS has evaluated the proposed project for potential effects to ESA-listed anadromous 
salmonids and the ir designated critical habitat. Direct and indirect effects of proposed project 
actions which have potential to affect ESA li sted Pacific salmon ids, designated critical habitat, 
and EFH could include altering hydrology of the site, release of potentially contaminated runoff 
from impervious surfaces entering the stream system and Russian River, encroachment on 
riparian vegetation, groundwater pumping, wastewater discharges, and construction of points of 
discharge (POD) for storm drainage and wastewater treatment facilities. 

Direct effects to salmonids and critical habitat are not expected to result from the project as all 
construction will occur in upland sections ofthe action area well away from stream and river 
channels. Encroachment into riparian areas is limited to 0.1 1 acres of the current total of 1.37 
acres, resulting in an 8 percent reduction. However, the project 's proposed 70 foot setback from 
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tributary channels and 200 feet from the river channel for all construction will allow for re
establishment of native riparian vegetation in disturbed areas near the channels in which the 
riparian zones are historically degraded from use as pasture. Construction of PODs to Porter 
Creek will occur when the stream is without flow or standing water in the sununer period. 

The potential for indirect effects on listed salmonids and critical habitat from project actions 
have been minimized to discountable levels by incorporating into the project conservation 
measures to either avoid or mitigate potential impacts. The storm water hydrology of the action 
area is not likely to be significantly altered because existing roads, constructed driveways and 
parking areas will be surfaced with porous concrete, and runoff from roofs will be discharged 
directly to landscaping areas and driveways. Surface runoff from driveways and parking areas 
will be routed through bios wales to remove potential contaminants and into an upland drainage
detention-and- release system designed to handle a la-year precipitation event, rather than being 
discharged directly into action area stream channels. The project's Stonn Water Pollution 
Prevention Plan includes best management practices (BMPs) during construction to prevent 
erosion and transport of fine sediments to stream channels. Landscaping and use of slope 
protection measures such as hydroseeding, planting native vegetation, use of natural fiber soil 
reinforcement mats and retaining wall construction will prevent erosion and transport of fine 
sediments into the Russain River and area streams after the project site construction. 

As described above and in the DEIS, the project's water supply system will either use water 
furnished by the City of Cloverdale municipal system, or from onsite wells near the Russian 
River. If onsite wells are used, NMFS does not expect onsite well pumping will have an impact 
on summer surface flows in the action area. Well testing by an accredited engineering firm 
found there was not a significant capture effect on Russian River flows induced by extended well 
pumping (HydroMetrics, April 2011). The potential onsite use of wells near the Russian River 
are also not expected to effect the perennial flow of Coyote Creek which supports summer 
rearing of steelhead, as this short section of perennial flow is upstream of the wellhead location 
and the springs which feed this perennial section of stream are far removed (> ~ mile) and are at 
a significantly higher elevation than the well head. 

Also as described above and in the DEIS, the waste water system servicing the project will either 
be provided by the Cloverdale City municipal system, or from a system developed by the Tribe. 
If wastewater is handled by the Cloverdale municipal system, no adverse effects to salmonids or 
critical habitat are anticipated as the quality, quantity and season of discharges to the Russian 
River are regulated by the California Regional Quality Control Board to insure no adverse 
impacts to aquatic life and habitat. Ifan onsite system is developed by the Tribe, as a sovereign 
entity, permits wi ll be required from the Environmental Protection Agency (EPA), and thus 
NMFS will conduct ESA section 7 consultation with the EPA for the issuance of the requisite 
discharge permits at that time. 

Based on the best available scientific information, NMFS concurs with the BIA's determination 
that the proposed action and subsequent project development is not likely to adversely affect 
listed salmonids or their designated critical habitat. lhis concludes consultation in accordance 
with 50 CFR §402. 13(a) for the proposed fee-to-trust conveyance and subsequent development 
of the Cloverdale Rancheria ofPomo Indians' Resort Hotel and Casino project. However, 
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further consultation may be required if: (I) new information becomes available indicating that 
listed species or critical habitat may be affected by the project in a marmer or to an extent not 
previously considered; (2) current project plans change in a manner that causes an effect to listed 
species or critical habitat in a manner not previously considered; or (3) a new species is listed or 
critical habitat designated that may be affected by the action. 

Magnuson-Stevens Fishel)' Conservation and Management Act 

The project is located in the Russian River watershed within an area identified as EFH for 
various life stages of fish species managed with the following Fishery Management Plans (FMP) 
under the MSA: 

Pacific Salmon FMP - Chinook salmon and Coho salmon. 

NMFS has evaluated the proposed project for potential adverse effects to EFH pursuant to 
section 305(b)(2) of the MSA. NMFS concludes that with implementation of BMPs during 
construction, construction of the Storm Water Pollution Prevention Plan system designed 
specifically for the project site, the use of porous paving materials, and the project's 
incorporation of tributary stream and river setbacks into the design plan, the proposed project 
will not adversely affect EFH present in the Russian River adjacent to the project site . Therefore 
NMFS does not have further EFH conservation recommendations for thi s proposed project. 

This concludes EFH consultation for the proposed fee-to-trust conveyance and subsequent 
development of the Cloverdale Rancheria of Porno Indians' Resort Hotel and Casino project near 
Cloverdale California. Pursuant to 50 CFR 600.920(1) of the EFH regulations, the BIA must 
reinitiate EFH consultation with NMFS if the proposed action is substantially revised in a way 
that may adversely affect EFH, or if new infonnation becomes available that affects the basis for 
NMFS' EFH Conservation Recommendations. 

If you have any questions about these consultations, please contact John McKeon at 
(707) 575-6069. 

cc: John Rydzik, BfA, Sacramento 
Patrick O'Mallan, BTA, Sacramento 
Carl Wilcox, CDFG, Yountville 
Copy to file, ARN 151422SWR2010SR00456 

Rodney R. McInnis 
Regional Administrator 
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Memorandum 

'ce ~;;s Dk __ ··~L~.~-
j,k;:;g Adm Oi"r ____ ~, 
Raute ill Rms 
Regpcm;e Re'luiroo No 
Dne Date ______ _ 
l\:Lem.o _ Lu· ___ . 
'fele ________ _ 

To: Regional Director, Pacific Region, Bureau of Indian Affairs, Sacramento, 
California 

From: 

Subject: 

Assistant FielC;;~~sor, Sacramento Fish and Wildlife Office, Sacramento, 

Ca1iJprnia va- e. ~ 
Informal Consultation on the Proposed Cloverdale Rancheria Casino 
Development Project, City of Cloverdale, Sonoma County, California 

This is in response to the Bureau of Indian Affairs (BIA) March 20, 2009, request for informal 
consultation with the U.S, Fish and Wildlife Service (Service) on the Proposed Cloverdale 
Rancheria Casino D\:velopment Project near the City of Cloverdale in Sonoma County, 
California, Your request was received by the Service on March 24, 2009. At issue are the 
potential effects to the endangered California freshwater shrimp (Syncaris pacifica), threatened 
tidewater goby (EucJ'clogobius newbenyi), threatened delta smelt (Hypomesus transpacificus), 
threatened California red-legged frog (Rana aurora draytonii) (red-legged frog), threatened 
marbled murrelet (Brachyramphus marmoratus), threatened northern spotted owl (Strix 
occidentalis caurina), and endangered Pennell's bird's beak (Cordylanthus tenius capillaries). 
This response is issued under the authority of the Endangered Species Act of 1973, as amended 
(16 U.S;C. § 153 I etseq.) (Act). 

It is our understanding that the proposed project consists of the placement of 6 parcels of land 
totaling 69,77 acres into federal trust for the Porno Indian Tribe and the subsequent development 
of casino, hotel, con~ntion center, entertainment center, and other ancillary facilities. 

Based on our review Of the information provided by the BIA, a May 12, 2009, site visit attended 
by the Service and E~A Associates, and other information available to the Service, we concur 
that the proposed proj~ct is not likely to adversely affect the California freshwater shrimp, 
tidewater goby, delta Smelt, marbled murrelet, northern spotted owl, or Pennell's bird's beak. 
The project site is either out ofthe known range of these species or suitable habitat does not exist 
within the action area. However, the proposed project site is located within the range of the red
legged frog and suitab1e foraging and dispersal habitat is available on site. 
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Regional Director, Pacific Region 

The California red,legged frog is the largest native frog in the westem United States. Adult red
legged frogs typically use dense, shrubby, or emergent riparian vegetation closely associated 
with deep (>2.3 fe¢t), still, or slow-moving water (Hayes and Jennings 1988). However, 
individuals also hare been found in ephemeral creeks and drainages and in ponds that mayor 
may not have riparian vegetation. This species disperses upstream and downstream of their 
breeding habitat to forage and seek sheltering habitat. Habitats include nearly any area within 1-
2 miles of a breeding site that stays moist and cool throughout the summer (Fellers 2005). 
Potential sheltering habitat for California red-legged frogs is all aquatic, riparian, and upland 
areas within the range of the species and includes any landscape features that provide cover, such 
as existing animal burrows, boulders or rocks, organic debris such as downed trees or logs, and 
industrial debris. California red-legged frogs have been documented using a variety of upland 
habitats as well as riparian corridors for migration. They have been recorded migrating overland 
in approximately straight lines without apparent regard to vegetation type or topography. A 
study in northem Santa Cruz County found that the animals traveled distances from 0.25 miles to 
more than 2 miles Without apparent regard to topography, vegetation type, or riparian corridors 
(Bulger et al. 2003); 

The proposed projeat site contains open grassy upland areas, an ephemeral drainage with mature 
riparian vegetation, and a seasonal wetland, suitable to red-legged frogs as dispersal and foraging 
habitat. In addition,; there are several ponds capable of providing breeding habitat within· 
dispersal distance of this amphibian. Although Redwood Highway to the west and the Russian 
River to the east may act as physical barriers and reduce the likelihood of dispersing red-legged 
frogs from utilizing the project site, there are several culverts beneath Redwood Highway, in the 
vicinity of the project site, that would allow dispersing amphibians to reach the proposed project 
site. According the California Natural Diversity Database (CNDDB 2009), the nearest red
legged frog occurre~e is located approximately 16 miles southwest of the proposed project site. 
Based on the biology ofthe species and habitat within and adjacent to the action area, we -
recommend a red-legged frog site assessment and protocol level surveys be conducted to 
determine the potential presence/absence of this listed amphibian. 

By this letter, we give you our approval to implement a site assessment and protocol surveys for 
the California red-legged frog at the Proposed Cloverdale Rancheria Casino Development 
Project site. The sitelassessment and protocol survey must be conducted in accordance with the 
Revised Guidance oniSite Assessment and Field Surveys for the California Red-legged Frog, 
dated August 2005, or the results will not be considered valid by the Service. We caution that 
given our current understanding of the red-legged frog, as well as the conditions at the project 
site, negative results !pay not be accepted by the Service. 

If you have any questjons or concerns regarding our response on the Proposed Cloverdale 
Rancheria Casino Development Project, please contact Ben Solvesky or Ryan Olah of my staff at 
the letterhead address; telephone (916) 414-6600, or electronic mail at Ben Solvesky@fWs.gov 
or Ryan_ Olah@fWs.g~v. -



Regional Director, Pacific Region 

Olah of my staff at the letterhead address, telephone (916) 414-6600, or electronic mail at 
Ben_ Solvesky@fws.gov or Ryan_ Olah@fws.gov. 

cc: 

Scott Wilson, California Department of Fish and Game, Yountville, California 
Richard Fitzgerald, California Department ofFish and Game, Yountville, California 
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Regional Director, Pacific Region 
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Memorandum 

FISH AND WILDLIFE SERVICE 
Sacramento Fish and Wildlife Office 
2800 Cottage Way, Room W -2605 
Sacramento, California 95825-1846 

NOV SO 2009 

To: Regional Director, Pacific Region, Bureau ofIndian Affairs, Sacramento, 
California 

.. ' .. 

From: 

Subject: 

f°fl...:: 
~stan: Fi~dA~'u .e:Xi~~sacram nto Fish and Wildlife Office, Sacramento, 

California ~bL"/ /) \j 
Informal Consulta: on on the roposed Cloverdale Rancheria Casino 
Development Project, City of Cloverdale, Sonoma County, California 

This is in response to the Bureau ofIndian Affairs (BIA) March 20,2009, request for informal 
consultation with the U.S. Fish and Wildlife Service (Service) on the proposed Cloverdale 
Rancheria Casino Development project near the City of Cloverdale in Sonoma County, 
California. Your request was received by the Service on March 24, 2009. On July 16,2009, we 
sent you a memo outlining our concerns regarding the potential presence of the threatened 
California red-legged frog (Rana aurora draytonii) (red-legged frog) and authorized you to 
conduct red-legged frog protocol level surveys. This response is issued under the authority of 
the Endangered Species Act of 1973, as amended (16 U.S.C. § 1531 et seq.) (Act). 

It is our understanding that the proposed proj ect consists of the placement of 6 parcels of land 
totaling 69.77 acres into federal trust for the Porno Indian Tribe and the subsequent development 
of casino, hotel, convention center, entertainment center, and other ancillary facilities. 

The proposed project site contains open grassy upland areas, two ephemeral drainages with 
mature riparian vegetation that flow to the Russian River, and a shallow seasonal wetland. The 
Russian River is located approximately 500 feet east of the project site. Although occurrences 
are known from the Russian River watershed, there are no known occurrences from the 
mainstem of the Russian River and red-legged frogs are not known to use larger rivers for 
foraging or breeding due to the presence of predatory fishes and swift moving water. No aquatic 
features, capable of providing breeding or dry-season aquatic foraging habitat, are located within 
the proposed project site. Redwood Highway to the west and the Russian River to the east act as 
physical barriers; reducing the likelihood that dispersing amphibians could reach the site. 
According the California Natural Diversity Database (CNDDB 2009), the nearest documented 
red-legged frog occurrence is located approximately 16 miles southwest of the proposed project 



Regional Director, Pacific Region 

site and the second nearest occurrence is located in Mendocino County, 21.5 miles west of the 
proposed project site. Based on negative protocol levels survey results, a lack of documented 
red-legged frog occurrences within 5 miles of the project site, physical barriers that reduce the 
probability of dispersal to the site, and a lack of quality habitat with the action area, the Service 
believes the proposed Cloverdale Rancheria Casino Development project may affect, but is not 
likely to adversely affect the red-legged frog. 
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Therefore, unless new information reveals effects of the project that may affect federally listed 
species or critical habitat in a manner not identified to date, or if a new species is listed or critical 
habitat is designated that may be affected by the proposed action, no further action pursuant to 
the Act is necessary. 

If you have any questions or concerns regarding our response on the proposed Cloverdale 
Rancheria Casino Development project, please contact Ben Solvesky or Ryan Olah of my staff at 
the letterhead address, telephone (916) 414-6600, or electronic mail at Ben_Solvesky@fws.gov 
or Ryan _ Olah@fws.gov. 

cc: 
Scott Wilson, California Department of Fish and Game, Yountville, California 
Jamie Galos, ESA Land Mana,gement, Sacramento, California 
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Regional Director, Pacific Region 
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